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Because the Administrative Law Judge's (“ALJ’) rgection of Barnard's
treating physician’s opinion and adverse credibility findings of Barnard and her
husband were error, | respectfully dissent.

Rejection of Treating Physician’s Opinion

The Mgority findsthat the ALJ srejection of the treating physician’ sopinion
was supported by substantial evidence in the record for the following reasons: the
treating physician’s opinion was inconsistent; clinical observations of two prior
physicians did not corroborate with those of the treating physician; and the treating
physician relied on Barnard’ s subjective complaints.

A. Thetreating physician’sopinion isnot inconsistent.

In December 1998, Kimberly Goslin, M.D., Ph.D., an Assistant Professor of
Neurology at the Oregon Health Sciences University in Portland, began treating
Plaintiff. According to Dr. Godlin, Barnard’s MRIs, performed at the University,
showed “significant abnormalities . . . which can certainly explain many of her
complaints,” and her “pain makes it difficult to perform a good motor examination .
..” Contrary to the ALJ s assertion, Dr. Goslin’s opinion describing Barnard as

“currently fully disabled” does not contradict her qualification that she had not yet



completed her evaluation and could not make recommendations regarding long term
disability.

The ALJ questioned how Plaintiff was unable to walk beyond a few feet
without excruciating pain, and how her reported symptoms of upper extremity
numbness, weakness, and pain corresponded withthe MRI findings. Inresponse, Dr.
Godlin cautioned she “generally prefer[s] not to be involved in disability issues
regarding patients[she] istreating, especially when the chief complaint ispain which
is so difficult to quantitate and prove.”* She noted that Plaintiff has a history of
fibromyal giaand multiple traumas; MRIsthat show “significant abnormalitiesin the
cervical [spine] consistent with her symptoms”; and low back and leg pain which she
believes is muscul oskeletal and “perhaps related to her fibromyalgia.” Dr. Goslin
observed that “[ m]uscul oskel etal pain can be quite severeand chronic,” and “ strongly
recommended aphysical therapy and rehabilitation program” along with “anesthesia
pain service treatment.” The doctor reiterated her opinion that Plaintiff is“currently
disabled by her pain, but if there is continued doubt, it might be worthwhile to have

afibromyalgia expert evaluate her.” Contrary to the ALJ s assertion, Dr. Godlin's

! The ALJ specifically uses this statement to describe her reply as a“retreat.”
Hedisregardsthe SSA’ sown observation, which mirrorsthat of Dr. Godlin: “ Because
symptoms, such as pain, are subjective and difficult to quantify, any symptom-related
functional limitations’ reported by claimant or others are taken into account if
reasonably consistent with objective medical evidence. See 20 C.F.R. 404.1529(c)(3)
(emphasis added).



letter does not represent a retreat from her first opinion. Dr. Goslin has not been
Inconsistent.

B. Other physiciansdid not provide independent clinical findings.

“By rule, the Social Security Administration favors the opinion of a treating

physician over non-treating physicians.” Orn v. Astrue, 495 F.3d 625, 631 (9th Cir.

2007) (citing C.F.R. 8 404.1527). If atreating source's medical opinion is not well-
supported by medically acceptable evidence or is inconsistent with substantial
evidenceintherecord, itis still entitled to deference. See Orn, 495 F.3d at 632 (citing
§ 404.1527).

Two earlier treating physicians had diagnosed Plaintiff with fibromyalgia. In
1997, an examining physician described Plaintiff as an obese woman who
demonstrated a consistent lack of effort. The ALJrelied on the examining doctor’s
observation of Barnard's “lack of effort” but omitted the doctor’s finding that a
“significant decreased quadriceps reflex” warranted an MRI scan,? and that the
“diagnosis of fibromyalgia[] [was] the most likely explanation” of her neck pain.

Torefuteatreating physician’ sopinion and relegateit to lessthan “ controlling

weight,” there must be “substantial evidence” in the record that reflects another

2Thedoctor recommended the MRI to ascertain if the decreased reflex wasdue
to a disk herniation; however, it was not performed at that time because the SSA
would not pay for it and Barnard did not have the funds or insurance to cover it.
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doctor’s conflicting opinion.> Orn, 495 F.3d at 632 (citing 20 C.F.R. §
404.1527(d)(2)). The ALJ must make findings setting forth specific, legitimate

reasons for rejecting the treating physician’s opinion. See Lester v. Chater, 81 F.3d

821, 830-31 (9th Cir. 1995). With the exception of his observation that Barnard
“demonstrated a consistent lack of effort,” there is no evidence that the examining
doctor contradicted Dr. Godlin’s opinions. Even if he had contradicted her, Dr.
Godlin’s opinion would still control.

Toestablish“substantial evidence,” the examining physicianwithaconflicting
opinion must provideindependent clinical findings.” When an examining physician
relies on the same clinical findings and differs only in his conclusions, the examining
doctor’ s conclusions are not “substantial evidence.” Orn 495 F.3d at 632. Here, the
examining physician did not offer independent clinical findings that differed from
those of Dr. Godlin: he agreed that Plaintiff had fibromyalgia, recommended further
testing, did not offer different diagnoses, and did not rely on medical tests not relied

upon by Dr. Godlin. Therefore, the examining doctor’s opinion, assuming they

*Thereisno evidencethat the previoustreating physiciansoffered any opinions
that contradicted those of Dr. Goslin.

* Independent clinical findings are either (1) diagnoses that differ from those
offered by another physician and that are supported by substantial evidence; or (2)
findings based on objective medical tests that the treating physician has not herself
considered.” Orn, 495 F.3d at 631 (citations omitted).
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conflicted with Dr. Goslin's, would not have constituted “ substantial evidence.”®
Inaddition, the ALJrejected Dr. Goslin’ s opinion becauseit was provided nine

months after Barnard’s date last insured® had expired. This reasoning is improper:

“[M]edical evaluations made after the expiration of a claimant’s insured status are

relevant to an evaluation of the pre-expiration condition.” Sampson v. Chater, 103

F.3d 918, 922 (9" Cir. 1996) (quoting Smith v. Bowen, 849 F.2d 1222, 1225 (9" Cir.

1988)). Infact, it isnot uncommon that aphysician’s examination completed two or
more years after the insured status expiration date is considered relevant. See Smith
v. Bowen, 849 F.2d 1222, 1225 (9™ Cir. 1988) (citing several cases from other
Circuits to support the court’s conclusion). The record includes progressive
worsening of Barnard' s symptoms of degenerative disk disease such that Barnard

eventually underwent an “anterior cervical discectomy and fusion at C5-6" in

*|f the doctor had provided independent clinical findingsthat differed from Dr.
Goslin's, it would have been considered “substantial evidence,” and it is at this
juncturethat the ALJwould have had sole provinceto decide which of the conflicting
opinions would control. See Lingenfelter v. Astrue, 504 F.3d 1028, 1042 (9" Cir.
2007).

*The“date last insured” isthe last day of coverage based on aclaimant’ syears
of employment. In thiscase, Plaintiff’s date last insured is March 31, 1998, and she
must therefore establish disability status on and before that date.
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December 2003,” which further bolsters Plaintiff’ sclaim of adisabling pre-expiration
condition.

Despite case law to the contrary, the ALJaccorded “marginal” probative value
to the more recent medical records because it was treatment five years after her date
last insured. Moreover, the district court, in its remand, had ordered the update of
medical records in February 2002, four years after Plaintiff’s date last insured. Itis
fair to assume the court expected that the records would be considered regardless of
the later time frame. Allocating such “marginal” probative value does not comport
with the district court’s order.

C. Thetreating doctor did not rely primarily on Barnard’s complaints.

Lastly, the ALJ found that “Dr. Goslin’s conclusions were based in large part
on [Plaintiff’s] subjective complaints,” which hefound were not fully credible. This
observation is misleading. Dr. Goslin based her opinion not only on Plaintiff’s
complaints but on her complete medical record (provided by the ALJ), the MRIs, and

the doctor’ s physical examination of Barnard.

"In 2002, Barnard was diagnosed with cervical and lumbar spine degeneration;
in early September 2003, an MRI showed “ paracentral disc protrusion,” and later that
month, another MRI showed “moderate diffuse spondylotic changes,” “moderately
severe spina stenosis,” and “disc and osteophyte protrusion.” In October 2003,
Plaintiff was diagnosed with “cervical myelopathy secondary to bilateral C5-6 disc
herniation.”



Adverse Credibility Findings

A. Regecting Plaintiff’stestimony waserror.
“Pain of sufficient severity caused by a medicaly diagnosed anatomical,
physiological, or psychological abnormality may provide the basis for determining

that a claimant i< disabled.” Robinson v. Barnhart, 469 F.Supp.2d 793, 798 (D. Ariz.

2007) (quoting Light v. Soc. Sec. Admin., 119 F.3d 789, 792 (9" Cir. 1997)) (inner

guotations and citations omitted). Itisundisputed that Plaintiff hasat |east two severe
impairments, fibromyal giaand a 1991 status post | eft rotator cuff strain. Degenerative
disk disease appears to be another significant, if not severe, impairment from the
record overall.® Degenerative disk disease and fibromyalgia both can cause
substantial pain.

“Moreover, once a claimant produces objective medical evidence of an
underlying impairment, an ALJ may not reject a clamant’s subjective complaints

based solely on lack of objective medical evidence to fully corroborate the alleged

severity of pain.” Robinson, 469 F.Supp.2d at 798 (quoting Moisa v. Barnhart, 367
F.3d 882, 885 (9" Cir. 2004) (inner quotations, citations, and alteration omitted).
Fibromyalgia was diagnosed by every doctor who treated or examined Barnard, and

although not specifically diagnosed, every doctor who saw Barnard examined or

&In fact, the ALJfocused primarily on Barnard' s degenerative disk disease in
his decision, rather than her fybromyalgia, which he tended to ignorein hisanalysis.
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treated her for spina degeneration and disease. Therefore, Barnard's complaints of
severe pain cannot be rejected simply because the severity of her pain is not fully
corroborated by the objective medical evidence.

The ALJfound Plaintiff “not fully credible” because:

1) She has a long and consistent history of asserting extreme functional
limitations for which objective findings are lacking; and

2) She demonstrated a consistent lack of effort during examinations.

As aready noted, the ALJ cannot rely solely on the lack of objective medical
evidence to fully corroborate the alleged severity of pain. Moreover, Dr. Goslin
opined that Barnard was unable to fully participate in the examinations due to her
pain, which arguably explains her lack of effort. Furthermore, “[u]nless the ALJ
makes a finding of malingering based on affirmative evidence thereof, he or she may
only find the claimant not credible by making specific findings as to credibility and
stating clear and convincing reasons for each. Robinson, 469 F.Supp.2d at 798

(quoting Robbins v. Soc. Sec. Admin., 466 F.3d 880, 883, (9" Cir. 2006) (inner

guotations and citation omitted).

The ALJdid not make afinding of malingering and his reasons to support the
adverse credibility finding are not clear and convincing. Although Plaintiff has
arguably made some statements which could impact upon her credibility, they do not

support an adverse credibility finding. Given the complete record before the Couirt,



Plaintiff’s credibility does not support denial of her claim.

B. Rgecting husband’sand family friend’ stestimony waserror.

Lay testimony about a claimant’ s symptoms is competent evidence which the
ALJmust consider unless he gives reasons for the rejection that are germane to each

witness. Nguyen v. Chater, 100 F.3d 1462, 1467 (9" Cir. 1996). Plaintiff’s husband

testified that hiswifewas no longer able to do much of her previous activity, and that
he did most of the household chores. The AL Jrejected thistestimony for two reasons.
First, the husband had “ secondary financial interests’ in assisting hiswifeto acquire
benefits. This rationale contradicts our Circuit case law. Rejecting the testimony of
family witnesses because they are biased would amount to a wholesale dismissal of

any family member asacredible witness. See Smolenv. Chater, 80 F.3d 1273, 1289

(9" Cir. 1996) (“ Thefact that alay witnessisafamily member cannot be aground for
rejecting hisor her testimony”). “To the contrary, testimony from lay witnesses who
seethe claimant every day isof particular value.” Smolen 80 F.3d at 1289. “Because
symptoms sometimes suggest a greater severity of impairment than can be shown by
objectivemedical evidencealone, careful consideration must begiventoany available

information about symptoms.” SSR 95-5p.

Second, the ALJfound that the testimony reflected observations of Plaintiff at



thetimethetestimony wasgiven rather than theearlier relevant timeperiod. The ALJ
also relied on this to rgject the testimony of Plaintiff’s friends. However, the
husband’ s written statement, which parallels his oral testimony, was completed one
year before Plaintiff’ sdatelast insured, and afriend’ stestimony referenced Plaintiff’s
symptoms*“ over thelast twoyears.” Additionaly, testimony isfrequently taken after
the date last insured due to asignificant time lapse between the claim for benefitsand
the ALJ hearing.

The ALJ sreasons for rejecting the lay testimony are not applicable.’
Conclusion

The decision denying benefits is not supported by substantial evidence.
Specifically, the ALJImade unsupported credibility determinationsof the Plaintiff and
gavelittle weight to the opinion of Plaintiff’ streating physician, who found Barnard
was fully disabled. The ALJdid not adequately assess the entire record as awhole.

For the foregoing reasons, | would remand for payment of benefits.

°The Mgority’s reliance on a 1984 case to affirm the ALJ s rejection of lay
testimony is not persuasive. See Vincent on Behalf of Vincent v. Heckler, 739 F.2d
1393, 1395 (9" Cir. 1984). The Vincent court offers a cursory observation that lay
testimony is not equivalent to medical evidence, and at the same time acknowledges
that the ALJ did not discuss the testimony in his decision.
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